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KEevin R. GARDEN
A SMALL CONTRACTOR THAT HAS A CONTRACT
claim against the government which cannot be resolved with the
contracting officer either informally or early in the formal disputes
process must decide whether to initiate an appeal in pursuit of the
claim if it wishes to obtain relief. Often, upon receipt of a contract-
ing officer’s adverse final decision, a small contractor will be de-
terred from pursuing its claim further because of the expense of
litigation.
Under the Equal Access to Justice Act (EAJA),! however, a
small contractor that meets certain eligibility cri-
teria may be able to recover all or a portion of its
litigation expenses from the government if the
government’s position is not substantially justi-
fied and no special circumstances exist that
would make such a recovery unjust. For many
small contractors, the possibility of recouping
3 ; . some of the costs of litigation may mean the
HE EAJA PROVIDES difference between deciding to give up on or

SMALL BUSINESSES AND to pursue their claim.

. Unless otherwise provided by a particular
INDIVIDUALS A statute, the EAJA generally applies to all
MECHANISM FOR adversarial administrative proceedings and

o , : civil litigation with the government where a
RECOUPING CERTAIN hearing is required by statute.? The basic
LITIGATION COSTS rules and standards for an award of feesun-
. der the EAJA apply to all such proceedings
including government contract claims proceedings
under the Contract Disputes Act?
First enacted in 1981, the EAJA provides small businesses and
‘individuals with a mechanism for recapturing litigation costs, in-
cluding attorney fees and expenses, associated with the prosecu-
tion of an appeal from a contracting officer’s adverse final decision
before either the appropriate board of contract appeals* or the
United States Court of Federal Claims (formerly the United States
Claims Court). Congress enacted the EAJA because it was con-
cerned that individuals and small businesses “may be deterred
from seeking review of, or defending against, unreasonable gov-
ernmental action because of the expense involved in securing the
vindication of their rights in civil actions and in administrative pro-
ceedings.”

Congress further stated that the purpose of the EAJA is “to di-
minish the deterrent effect of seeking review of, or defending
against, governmental action by providing in specified situations
an award of attorney fees, expert witness fees, and other costs
against the United States.”™
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PREVAILING PARTY

Whether an award of litigation ex-
penses under the EAJA is justified in a
particular case requires that certain
criteria be met. First, the contractor
must be a “prevailing party.”” Although
the contractor does not necessarily
have to have succeeded in every por-
tion of its claim or even on a majority
of its claim, it must have prevailed on
at least one significant issue that
achieves some of the benefit it sought
in bringing the case in order to qualify
as a prevailing party. The amount of
money obtained or number of issues
on which the contractor prevailed as
compared to the amount or number
initially pursued generally is irrelevant
to this determination.

For example, a contractor that won
on only one of 10 issues raised none-
theless was eligible to recover fees and
expenses as a prevailing party under
the EAJA because, in prevailing on the
one issue, it achieved some of the ben-
efit it sought in bringing the case.® In
another case, a contractor that ob-
tained relief from only 2 percent of the
liquidated damages charged by the
government nevertheless was found
to be a prevailing party for purposes of
the EAJA and was entitled to recover
attorney fees and expenses related to
those issues on which it prevailed.’

Furthermore, a party that settles a
case brought before a board or court
and receives a benefit as a result of the
settlement is a prevailing party, even
though the party’s success was not di-
rectly pursuant to an adjudicating or-
der. Because there is no hard and fast
test for determining whether a party is
a prevailing party, each case is viewed
individually on its merits for purposes
of making such a determination.

SUBSTANTIALLY JUSTIFIED

The second requirement.for an
award of fees and expenses under the
EAJA is that the government conduct
that is being challenged must not be
“substantially justified.”® What consti-
tutes government conduct that is not
substantially justified has been the
subject of much attention and litigation
over the years. Although each situa-
tion must be viewed on its own merits,
the standard for determining if govern-
ment conduct is substantially justified

is whether the government’s conduct
is reasonably supported in law or in
fact.® The EAJA requires that the ap-
plicant seeking recovery of EAJA fees
and expenses allege that the
government’s conduct was not sub-
stantially justified. Once this allegation
is made, however, itis the government
that has the burden of establishing
that its conduct was substantially justi-
fied.

That the government lost in the
board or court proceeding does not
necessarily mean that the gov-
ernment’s position was not substan-
tially justified. Similarly, that the gov-
ernment prevailed in the board or
court proceeding does not necessarily
mean that the government’s position
was substantially justified when the
government loses on an appeal of that
decision.

In determining whether the
government’s position is substantially
justified, the court or board must look
atthe entire administrative record, not
merely at the government's litigating
position. This is because even though
the government’s litigating position at
trial may be substantially justified, the
underlying governmental conduct
which gave rise to the dispute may not
have been. In such a circumstance, the
litigant should not be precluded from
recovering under the EAJA because,
but for the government’s unreason-
able or other wise not substantially jus-
tified conduct at the outset, there
would have been no need for it to liti-
gate in order to vindicate its rights.

SPECIAL CIRCUMSTANCES

The third requirement for recovery
under the EAJA is that no “special cir-
cumstances” exist that would make an
award unjust.”” The legislative history
indicates that Congress meant for this
exception to apply as a safety valve in
those situations where the govern-

ment, in good faith, advocates a cred-

ible, though novel, rule of law or in
those situations where equitable con-
siderations dictate that an award
should not be made.'

Not surprisingly, the government
has argued that the special circum-
stances exception applies in a wide
range of cases. Most of these argu-
ments have been rejected. For ex-
ample, the government has argued

unsuccessfully that special circum-
stances existed where the cost of the
attorneys’ efforts far exceeded the ad-
ditional amount recovered as a result
of those efforts' and where the gov-
ernment did not have sufficient time to
prepare its response to a particular is-
sue raised by the contractor.’®

In at least one case, however, even
though the government’s position was
found not to be substantially justified,
special circumstances were found to
exist which justified denial of a re-
quested EAJA award. In that case, the
court ruled that even though the
plaintiff’s position technically was cor-
rect, the plaintiff had engaged in un-
lawful conduct and therefore was not
entitled to fees under the EAJA. In
the instances where the government
attempts to invoke this exception, the
government bears the burden of show-
ing that sufficient special circum-
stances exist.

TIMELY FILING AND ESTABLISHING
FEES

Fourth, the prevailing party also
has the burden of timely filing its apph-
cation and establishing the amount of
fees and expenses incurred. The EAJA
application must be submitted within
30 days of the final judgment in the
action.”” This is a critical deadline. The
30-day period begins to run from the
date the judgment is issued, not the
date when it is received by the litigant.
A judgment that is subject to appeal,
however, is not a final judgment for
purposes of the EAJA until 30 days af-
ter the expiration of the appeal period.

In those situations where a party
submits its EAJA application before
the expiration of the time provided to
the other party to appeal from the un-
derlying decision, the EAJA applica-
tion may be either held in abeyance or
denied without prejudice to its being
refiled at the conclusion of the appeal
period if no appeal is filed. Once the
appeal period expires or, if an appeal is
filed, after the issuance of the appellate
decision, the 30-day period within
which to file the EAJA application runs
anew and the litigant must either re-
submit its application or supplement
its previously submitted application if
necessary. Again, remember that the
30-day period within which to submit
the application runs from the date of
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the decision, not from the date on
which it is received by the prevailing
party/EAJA applicant.

The EAJA makes clear that the pre-
vailing party must submit an iternized
statement setting forth the actual time
expended and identifying the rate at
which attorney fees and other ex-
penses are computed. This documen-
tation does not necessarily have to con-
sist of contemporaneous records; it
merely needs to contain sufficient de-
tail of the fees and expenses incurred.
For example, an itemized computation
showing the date, hours expended,
and an identification of the work done
in each time increment generally is
sufficient for purposes of recovering
fees under the EAJA.

NET WORTH AND NUMBER OF
EMPLOYEES

The fifth and final requirement for
recovery under the EAJA is that the
confractor must be either an individual
whose net worth did not exceed
$2,000,000 at the time the litigation was
initiated or a business whose net
worth did not exceed $7,000,000 at the

time the action was filed and which

had no more than 500 employees at
the time.’® These limitations were de-
signed to address the stated congres-
sional purpose of “reducing the dispar-

ity in resources between individuals, -

small businesses, and other organiza-
tions with limited resources and the
federal government.” The party seek-
ing to recover its attorney fees and ex-
penses under the EAJA has the bur-
den of establishing that it meets the
net worth and number of employees
criteria as well as each of the other four
requirements.

RECOVERING FEES

If a contractor demonstrates that it
is a prevailing party and properly docu-
ments its fees and expenses and the
government does not show that its po-
sition was substantially justified, the fi-
nal step in an EAJA analysis is a deter-
mination of the amount of fees and
expenses that may be awarded. Courts
have held that to be recoverable under
the EAJA, “fees and other expenses”
must be incurred.? As a result, compa-
nies cannot recover for time spent by
nonattorney employees in represent-
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ing the company in place of an attor-
ney. Expenses otherwise recoverable
under the EAJA, however, may be re-
covered even if incurred by non-
attorney employees during the course

~ of the litigation.

" For example, in addition to the at-
torney fees and expenses incurred in
litigating the case on the merits, the
EAJA also provides for the recovery of
the fees and expenses associated with
the preparation of the EAJA applica-
tion itself and, if necessary, any addi-
tional fees and expenses incurred in
litigating any proceedings surround-
ing the application. A second substan-
tial justification determination regard-
ing the merit of the government’s
opposition to the award of fees under
the EAJA, if any, is not required before
an award may be made for the prepa-
ration of the EAJA application or for liti-
gating an EAJA award determination.

The EAJA includes a built-in limita-
tion on the rate at which fees may be
recovered. The act specifies a cap of
§75 per hour unless the reviewing
court or tribunal determines “that an
increase in the cost of living or a spe-
cial factor, such as the limited availabil-
ity of qualified attorneys for the pro-
ceedings involved, justifies a higher
fee.”” Mast courts have ruled that the
cost of living adjustment runs from the
original 1981 enactment of the act, not
the 1985 reauthorization. The cost of
living adjusiment is calculated based
on the increase in the cost of living in
the area where the legal services were
rendered and is calculated from 1981
through the date on which the serv-
ices were rendered.

Some courts have permitted the
party to estimate the cost of living ad-
justment by using the midpoint of the
litigation as the date at which the cost
of living adjustment is determined and
then using that rate for all rates that
are adjusted.? In contrast, some con-
tract appeals boards have held that
where there are no departmental regu-
lations permitting recovery of a higher
rate, $75 per hour is the maximum al-
lowed.”® For attorney fees that are
charged at rates helow $75 per hour,
the actual rates are the maximum that
are allowable.

Additionally, the amount of the
award may be limited by the extent of
the party’s suecess and the interrela-
tionship among the issues involved in

the case. Where an adjudicating offi-
cial does not adopt each contention
made by a party but the party nonethe-
less wins substantial relief on related
issues, the party’s award should not be
reduced. Where a party fails to prevail
on a particular claim that is distinct
from its successful claims, however,
the party generally can recover only
those amounts attributable to its suc-
cessful claims.

Where it is not possible to deter-
mine the amount attributable to the
succéssful claims directly, some
judges have found that an appropriate
formula for determining an award is to
multiply the total award requested by
the proportion of the number of claims
prevailed upon to the total number of
claims raised. Other judges have ad-
vocated a formula whereby a prevail-
ing party is to be awarded a percent-
age of the requested award where the
percentage reflects the proportion of
the amount actually recovered to the
amount initially sought.? Still other
judges have rejected these types of for-
mulas and have awarded EAJA
amounts based on case-specific analy-
ses because general formulas did not
provide a satisfactory measure of the
success of the litigation effort.? Re-
gardless of the amounts requested or
received for the underlying claim, a
party’s EAJA award is not necessarily
capped by the amount of the underly-
ing judgment received.

NOT A GUARANTEE

The EAJA by no means guarantees
a small contractor the recovery of its
attorney fees and expenses incurred in
contract claim litigation against the
government. It does provide for recov-
ery in those cases where, among other
things, the government’s conduct is
not substantially justified. Because it
has fairly specific requirements and is
a potentially available remedial meas-
ure for small businesses, the EAJA af-
fords a small business contractor,
guided by legal advice, the oppor tunity
to assess the likelihood of recovering
contract claim litigation fees and ex-
penses before initiating the litigation.
A contractor can then weigh the poten-
tial benefits provided by the EAJA as
one additional factor in making the
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decision whether to proceed to litigate
a particular claim.
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